UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

UNI TED STATES OF AMERI CA, Cvil Action No. 95-1211(CR)

Pl aintiff, Filed: June 27, 1995

V.
AVMERI CAN BAR ASSQOCI ATI ON
Def endant .

N N N N’ N N N o o

COMVPETI T1 VE | MPACT STATEMENT

Pursuant to Section 2(b) of the Antitrust Procedures and
Penalties Act, 15 U S.C. 8 16 (b), the United States submts this
Conpetitive Inpact Statement relating to the proposed Fina
Judgnent submitted for entry with the consent of defendant

Ameri can Bar Association ("ABA") in this civil antitrust action.

| .
NATURE AND PURPOSE OF THE PROCEEDI NG
A. The Conpl ai nt

On June 27, 1995, the United States filed a civil antitrust
suit alleging that the ABA violated Section 1 of the Sherman Act
inits accreditation of |aw schools. The Conplaint alleges that
the ABA restrai ned conpetition anong professional personnel at
ABA- approved | aw schools by fixing their conpensation |evels and
wor ki ng conditions, and by limting conpetition from non- ABA-
approved schools. The Conplaint also alleges that the ABA
allowed its | aw school accreditation process to be captured by

those with a direct interest in its outcone. Consequently,



rat her than setting m nimum standards for |aw school quality and
t hus providing valuable information to consuners, the legitinmate
pur poses of accreditation, the ABA at tines acted as a guild that
protected the interests of professional |aw school personnel.

The United States and the ABA have agreed that the proposed
Fi nal Judgnment may be entered after conpliance with the Antitrust
Procedures and Penalties Act. Entry of the Final Judgnment wll
termnate this civil action, except that the Court will retain
jurisdiction for further proceedings that nay be required to
enforce or nodify the Judgnent, or to punish violations of any of

its provisions.

B. Law School Accreditation

The Section of Legal Education and Admi ssions to the Bar
("Section of Legal Education") adm nisters |aw school
accreditation. It was created in 1893 as the first Section of
t he ABA and assuned the role of an accrediting agency in 1921.

ABA approval is critical to the successful operation of a
| aw school. The bar adm ssion rules in over 40 States require
graduation from an ABA-approved | aw school in order to satisfy
the | egal education requirenent for taking the bar exam nation.
In addition, the ABAis the only agency recogni zed by the United
St ates Departnent of Education as a | aw school accrediting
agency.

In 1973, the ABA adopted its current Standards for the

Approval of Law Schools ("Standards"), setting forth the m ni num



requirenments for |egal education that nust be net to obtain and
mai ntai n ABA approval. Law schools were required to be in ful
conpliance wth the Standards conmencing with the 1975-76
academ c year. The Standards and their Interpretations covered
many aspects of the operation of a |law school, including its
salary structure, student-faculty ratios, faculty |eave policies,
facul ty workl oads, and physical facilities.

The Section of Legal Education is governed by its Council,
whi ch has supervisory authority on all accreditation matters.

The Council has established a Standards Review Conmmttee that
reviews the Standards and their "Interpretations” and reconmends
changes to the Council. The Council has al so established an
Accreditation Commttee, which closely oversees the inspection of
new | aw school s and the sabbatical reinspections of previously
approved | aw schools, and makes the initial recomrendations
regardi ng ABA approval .

The Accreditation Conmittee enforces the Standards through
extensive on-site inspections of |aw schools. Provisionally
approved | aw schools are inspected every year until receiving
full approval, and fully approved | aw schools are inspected every
seven years, except for an initial visit three years after first
gaining full approval. Site inspection teans prepare detail ed
reports for the Accreditation Commttee. The Accreditation
Conmi ttee may "continue" the accreditation of an approved | aw
school, require additional information froma |aw school in

actual or apparent non-conpliance with the Standards or about



whom t he Accreditation Cormittee has "concerns,"” or require a
show cause hearing for |aw schools in apparent non-conpliance
with the Standards or their Interpretations.

The day-to-day operation of the ABA's accreditation process
is directed by the ABA's Consultant on Legal Education. The
Consul tant prepares "Action Letters” that informthe | aw school
deans and university presidents of the Accreditation Comrttee's

findi ngs and concl usi ons.

DESCRI PTI ON OF THE PRACTI CES | NVOLVED
N THE ALLEGED SHERMAN ACT VI OLATI ON

At trial, the United States would have proved the foll ow ng:

A. Anti conpetitive Standards And Practices

1. Capture O The Accreditation Process. Legal educators,

including current and forner |aw school deans, faculty, and
librarians, control and dom nate the ABA's | aw school
accreditation process. Approximately 90% of the Section of Legal
Education's nenbers are | egal educators. In substantial part,
this is because of the Section of Legal Education's Faculty G oup
Menber shi p Program under which ABA-approved | aw school s may
obtain a group discount on dues for their faculty. Mny |aw
schools pay their faculty's dues and the faculties of about 145
of the 177 ABA-approved | aw schools hold ABA nenbership through

the Faculty G oup Menbership Program



Al'l current nenbers of the Standards Review Commttee and a
majority of the current nmenbers of the Accreditation Commttee
are legal educators. The typical site inspection teamhas 5-7
menbers, all or nearly all of whomare |egal educators. The
Consul tant's position has traditionally been held by a | egal
educator. The incunbent has served as Consultant for over 20
years and is a fornmer dean and a current |aw school faculty
menber.

2. Prof essional Staff Conpensation. ABA Accreditation

Standard 405(a) required that faculty conpensati on be conparable
with that of other ABA-approved schools. In practice, this
Standard was extended to cover deans' and professional
librarians' salaries. The ABA coll ected extensive, detail ed
salary information, anong other data collected, in annual
guestionnai res that ABA-approved |aw schools were required to
conplete. Oten, the conparable schools consisted of a "peer
group” of schools chosen by the professional staff of the

i nspected school. The "peer group” could be and at tines was
mani pul ated to i nclude higher-rated | aw schools or | aw school s
| ocated in higher-cost areas. Law schools also at tines were
pl aced on report under Standard 405(a) by the Accreditation
Conmi ttee because of unfavorable salary structure conparisons,
not because of poor faculty quality.

3. Boycotts of non- ABA- approved schools. The ABA

prohi bited an ABA-approved school fromgranting any transfer

credits for courses successfully conpleted at state-accredited or



unaccredited | aw schools, but permtted a | aw school, under
certain conditions, to allow credits for courses taken at a
foreign | aw school (Standard 308 and its Interpretation). The
ABA al so prohi bited ABA-approved | aw schools frommatricul ating
graduates of state-accredited or unaccredited | aw schools, but
permtted, under certain circunstances, the matricul ati on of
graduates of foreign | aw schools (Interpretation 3 of Standard
307). The ABA rejected a 1979 amendnent that woul d have all owed
| aw school s the discretion to admt any bar nenbers to their
graduate progranms. In practice, the ABA permts only the | aw
school, and not the affected individual, to apply for a waiver of
the Interpretation, and such applications have been deni ed.

St andard 202 prohibited the accreditation of proprietary |aw
schools. The ABA has never approved a proprietary |aw school and
the Accreditation Conmttee twi ce recomended agai nst approval of
one proprietary | aw school.

These Standards, Interpretations, and their application have
unreasonably restricted conpetition in the market for the
services of professional |aw school personnel. The salary
Standard and its application had the effect of ratcheting up | aw
school salaries. The Standard relating to proprietary |aw
school s erected an unnecessary barrier to conpetition fromthese
school s, which often provide their professional staff with | ower
salaries and fewer anenities than do ABA-approved schools. The
restrictions on enrolling graduates of non-ABA-approved school s,

and on offering transfer credits for course work conpleted at



t hose schools, were unreasonable restraints of trade ained at
deterring effective conpetition fromlaw schools that are likely
to pay less in salaries and benefits to their professional

staf fs.

B. O her Accreditation Standards And Practices

4. Student-To-Faculty Ratios. In its Interpretations of
St andards 201 and 401-405, the ABA declared that a student-to-
faculty ratio of 20:1 or less is presumably in conpliance with
its accreditation standards but that a faculty ratio of 30:1 or
nore is not. Wiile the Interpretation counts a part-tinme student
as two-thirds the equivalent of a full-tinme student, the ABA has
counted only full-time, tenure-track professors as "faculty,"
t hereby excluding fromthe count adm ni strators who teach
eneritus or senior faculty who teach, sone visiting professors,
j oi nt-appointed faculty (faculty hol ding appointnments in two
departnments in a university) who teach, adjunct professors,
clinical and other instructors holding short-termcontracts, and
tenured faculty teaching part-tine because of famly
responsibilities. Although part of the policy supporting reduced
student-faculty ratios is the desirability of smaller classes and
i ncreased student-faculty contact, the ABA did not neasure actual
class size or effectively nmeasure actual student-faculty
contacts. The growth of full-tinme faculty at ABA-approved | aw
school s substantially exceeded the growth of student enroll nent

at such schools in the past 10 years.



5. Teaching Loads. Standard 404 sets a maxi nmum 8- hour - per -

week teaching load or, if a course is duplicated, a 10-hour | oad.
In practice, an hour was defined as 50 m nutes.

6. Conpensated Leaves O Absence. Standard 405(b)

required that faculty nmenbers be afforded a "reasonabl e
opportunity for | eaves of absence and for scholarly research.”
In sone instances, this Standard has been applied in practice to
require paid sabbaticals, sumer stipends, and other forns of
research conpensation

7. Bar Preparation. Wile Standard 301 requires a | aw

school to maintain an educational program designed to qualify its
students for adm ssion to the bar, Standard 302(b) prohibits a

| aw school fromoffering a bar preparation course for credit or
requiring one for graduation, even for students identified as
being at risk of failing the bar exam nation. A bar preparation
course cannot be offered as a required course, even when a | aw
school neets the ABA mininumcredit requirenents wthout counting
t he bar preparation course.

8. Facilities. Standard 701 requires an "adequate"

physical plant. Nearly all ABA-approved | aw school s occupy new
facilities or have made substantial renovations to existing
facilities since the new Standards were adopted in 1973. Despite
this, over one-third of all ABA-approved schools were put on
report for "inadequate facilities" by the Accreditation Conmttee

in 1994, including | aw schools of recognized distinction.



9. Resources. Standard 201 requires that a | aw school have
t he necessary resources to provide a sound | egal education, and
Standard 209 requires adequate resources to sustain a sound
educational program These Standards have been applied at tines
by the Accreditation Committee to place | aw schools on report for
al | eged shortcomngs. In 1994, about 50 | aw school s, including
many of recogni zed high quality, were on report for allocating
i nadequate resources to their |aw school program

Sonme of the Standards, Interpretations, and other factors
described in paragraphs 4 through 9 may refl ect rel evant
considerations in assessing the quality of a | aw school's
educational program At tines, however, they too have been
applied inappropriately to restrict conpetition in the | aw school

| abor narket.

L1l
EXPLANATI ON OF THE PROPOSED FI NAL JUDGVENT

Prohi bited Conduct. The proposed Final Judgnent prohibits

the recurrence of conduct that is plainly anticonpetitive.
Specifically, the Final Judgnent will elimnate the adoption or
enforcenment of any Standard, Interpretation or Rule, or the
taking of any action that inposes requirements as to the base

sal ary, stipends, fringe benefits, or other conpensation paid to
| aw school faculty, adm nistrators or other |aw school enployees.
The Final Judgnent also will elimnate the collection or

di ssem nati on of conpensation data for deans, adm nistrators,



faculty, librarians, or other enployees, and the use of
conpensation data in connection with the accreditation of any |aw
school. In addition, the Final Judgnent elimnates any Standard,
Interpretation or Rule prohibiting the enrollment of a nenber of
a bar or a graduate of a state-accredited | aw school in a post-
J.D. program or the acceptance of any transfer credits from
state-accredited | aw schools. The ABA is also prohibited from
accrediting only | aw school s organi zed as not-for-profit
institutions.

Additional Relief. The proposed Final Judgnent al so

contains structural provisions to ensure that the | aw school
accreditation process is governed by persons other than those
with a direct economic interest inits outcone and that the
process is brought nore into public view As the Conpl aint
states, it is the view of the United States that during the past
20 years, the | aw school accreditation process has been captured
by | egal educators who have a direct interest in the outcone of
the process. Most of the process, as it applied to individual

| aw school s, was carried out by the Accreditation Commttee and
the Consultant's office and was kept from public view and the
supervi sion of the ABA's Board of Governors and House of

Del egates. In addition, the individuals who served on the
Accreditation Commttee and in the Consultant's office had been
in these positions for many years. Finally, the Interpretations
of the accreditation Standards were in sone cases nore plainly

anticonpetitive than the Standards thensel ves, yet their adoption
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was not subject to the sanme public conment and hearings
requi renents as anendnents to the Standards.

Accreditation matters for individual |aw schools often
remai ned before the Accreditation Conmittee because it required
repeated reports fromlaw schools under review, thereby
| engt hening the accreditati on process. At one point in 1994, 56%
of ABA-approved | aw schools were under continuing Accreditation
Comm ttee review and 16% nore were undergoi ng sabbati cal
rei nspections that school year.

As renedies, the proposed Final Judgnment provides:

1. Proposed Interpretations will be subject to the sane
public conment and hearings requirenents as proposed Standards.
Al'l proposed Interpretations, Standards, Rules, and Policies nust
be published annually in the ABA Journal and the Review of Legal
Education in the United States.

2. Law schools may take i mredi ate appeals to the Counci
from adverse Accreditation Conmttee Action Letters. The
Accreditation Commttee nust also report to the Council follow ng
each neeting all accreditation actions that it took during the
nmeeti ng.

3. Elections to the Council will be subject to the Board of
Governors' approval, no nore than 50% of the Council nmenbership
may be | aw school deans or faculty, and nenbers will be subject
to atw-termlimt. Only 40% of the nenbers of the Nom nating

Conmittee may be | aw school deans or faculty.

11



4. Appointments to the Accreditation Conmittee wll be
subj ect to Board approval. No nore than 50% of the Accreditation
Comm ttee may be | aw school deans or faculty, and nenbers will be
subject to a two-termlimt. The sane requirenents apply to the
St andards Review Comm ttee, except that its nmenbers are limted
to one term

5. To the extent reasonably feasible, accreditation site
i nspection teans will include at |east one practicing | awer,

j udge or public nenber, and one non-|aw school university

adm nistrator. The ABA will annually publish the nanes of those
who participated in domestic and foreign site inspections and the
school s they inspected.

6. The Council nust annually report to the Board on its
accreditation activities, including identifying all schools under
accreditation review and the reasons the | aw school s are under
revi ew

7. The Council nust approve, and the Board review al
annual and site inspection questionnaires sent to | aw school s.

8. By October 31, 1995, the ABA will hire an outside
i ndependent consultant, who is not a | egal educator, to assist in
eval uating the ABA's accreditation Standards and | nterpretations
and develop a plan for their validation by Decenber 31, 1995.

Speci al Commi ssion. The ABA has established a Speci al

Comm ssion To Revi ew The Substance And Process O The ABA's
Accreditation O Anerican Law Schools. A nunber of subjects of

the accreditation process raise legitimte educational policy
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i ssues, but were applied at tines to achieve anticonpetitive,
gui | d objectives, as discussed in Section Il above. These

subj ects are: faculty teaching-hour requirenents; conpensated
and other required | eaves of absence for faculty and other staff;
t he manner in which the ABA cal cul ated the faculty conmponent in
cal cul ating student-faculty ratios; physical facilities; the

al | ocation of resources to the |aw school; and bar preparation
courses. The Special Comm ssion wll review these subjects and
report to the Board of Governors no |ater than February 29, 1996.
Upon conpleting its review, the Board will file its report with
the United States and the Court. The United States may chal |l enge
any proposal in the report within 90 days of the Comm ssion's
report. Any such challenge will be decided by the Court applying
an antitrust analysis. This is novel relief in a governnent
antitrust case, resulting froma recognition that sone
accreditation practices inplicate both antitrust and educati onal
policy concerns. Since the ABA had initiated the Speci al

Comm ssion in response to academc criticismof its accreditation
process and its perception of possible antitrust problens, the
United States has agreed that the ABA may first attenpt to
reconcile antitrust and educational concerns through its Speci al

Conmi ssi on.
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| V.
REVEDI ES AVAI LABLE TO PRI VATE LI TI GANTS

Section 4 of the Cayton Act, 15 U.S.C. 8§ 15, provides that
any person who has been injured as a result of conduct prohibited
by the antitrust laws may bring suit in federal court to recover
three tines the damages suffered, as well as costs and reasonabl e
attorneys' fees. Entry of the proposed Final Judgnent will
neither inpair nor assist the bringing of such actions. Under
the provisions of Section 5(a) of the dayton Act, 15 U S.C

8§ 16(a), the Judgnent has no prima facie effect in any subsequent

| awsuits that may be brought against the defendant in this case.

V.

PROCEDURES AVAI LABLE FOR
MODI FI CATI ON OF THE PROPOSED JUDGVENT

As provided by the Antitrust Procedures and Penalties Act,
any person believing that the proposed Final Judgnment should be
nodi fied may submit witten conments to John F. G eaney, Chief,
Comput ers and Fi nance Section, U S. Departnment of Justice,
Antitrust Division, 555 4th Street, N.W, Room 9903, Washi ngton
D.C. 20001, within the 60-day period provided by the Act. These
comments, and the Departnent's responses, will be filed with the
Court and published in the Federal Register. Al coments wll
be gi ven due consideration by the Departnent of Justice, which
remains free to withdraw its consent to the proposed Final
Judgnent at any tinme prior to entry. The proposed Final Judgnent
provi des that the Court retains jurisdiction over this action,

14



and the parties may apply to the Court for any order necessary or
appropriate for nodification, interpretation, or enforcenent of

t he Final Judgnent.

VI .
DETERM NATI VE NMATERI ALS/ DOCUNENTS

No materials or docunents of the type described in Section
2(b) of the Antitrust Procedures and Penalties Act, 15 U S. C
8§ 16(b), were considered in fornulating the proposed Final
Judgnent .
VII.
ALTERNATI VES TO THE PROPOSED FI NAL JUDGVENT

The United States considered other relief in addition to the
remedi es contained in the proposed Final Judgnent. In
particular, early in the investigation, the United States
proposed injunctive relief elimnating: the ABA' s prohibition of
credits for a bar review course; the ABA's practice of
attributing no value to teachers other than full-time tenure-
track faculty in calculating student-faculty ratios; the maxi num
teaching hour limts; the faculty | eave of absence requirenents;
and the requirenent that substantially all first-year courses be
taught by full-tinme faculty. Later the United States proposed
other relief, all of which is included in the proposed Fi nal
Judgnent. The United States nmade these proposals during the

negotiating process as its investigation proceeded and as it

15



| earned nore about the ABA's practices and their conpetitive
effects.

The United States eventually concluded, on the basis of the
evidence it had gathered, that nmere anendnent of the ABA's
St andards and practices woul d not provi de adequate or pernmanent
relief and that reformof the entire accreditation process was
needed. Wile a prohibition of sone of the rules was warranted,
as is acconplished by the proposed Final Judgnent, the |arger and
nore fundanmental problem of regulatory capture also had to be
addr essed.

Mor eover, a nunber of the Standards, Interpretations and
practices at issue, although sonetinmes m sapplied to further
guild interests in the past, concern matters of legitimte
educational concern. The United States concluded that appraisal
of whether the provisions and practices listed in Section IV.D of
the Conpl aint are anticonpetitive or set a proconpetitive
m ni mum educati onal standard for |aw school prograns shoul d be
made in the first instance by the ABA itself, subject to
subsequent review. The United States agreed to submt the first
four of the practices initially of nbost concern to it, along with
ot hers about which it had devel oped concern, to review by the
ABA' s Special Commi ssion. (In the case of first-year teaching
requi renents, on the basis of evidence it subsequently gathered
the United States abandoned its initial opposition.) |If the
Special Comm ssion fails to consider adequately the antitrust

i nplications of continuing the ABA's past practices in these

16



areas, the Final Judgnent permts the United States to chall enge
t he Special Comm ssion's proposals and seek further injunctive
relief fromthe Court.

The United States had al so earlier proposed that the ABA's
Speci al Conm ssion be separately constituted as an antitrust
review conmttee whose nenbership would be one-third
practitioners, judges, and public nenbers; one-third non-Iaw
school wuniversity adm nistrators; and one-third | aw school
adm nistrators and faculty. Although the Governnent recognized
that a nunber of nenbers of the Special Comm ssion had
participated in the accreditation process in the past, it also
consi dered that the Special Comm ssion was already constituted
and had progressed in its work, that ABA | eadership was now
famliar with and sensitive to antitrust concerns, and that the
Comm ssion report was subject to challenge by the United States
and review by the Court.

Anot her alternative to the proposed Final Judgnent is a ful
trial of the case. A trial would involve substantial cost both

to the United States and to the defendant, and is not warranted
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since the Final Judgnment provides all substantial relief the

Governnent would likely obtain follow ng a successful trial

Dated: July 14, 1995
Respectful ly subm tted,

D. Bruce Pearson

James J. Tierney

Jessica N Cohen

Mol Iy L. DeBusschere

Att or neys

U S. Departnent of Justice
Antitrust Division

555 4th Street, N W

Room 9903

Washi ngton, D.C. 20001
Tel: 202/ 307-0809

Fax: 202/ 616-8544
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CERTI FI CATE OF SERVI CE

On July 14, 1995, | caused a copy of the United States'
Conpetitive Inpact Statenment to be served by facsimle and first-
class mail upon:

Ronald S. Flagg, Esquire
Sidley & Austin

1722 Eye Street, N W
Washi ngton, D.C. 20006
fax: (202) 736-8711

David T. Pritikin, Esquire
Sidley & Austin

One First National Plaza
Chicago, Illinois 60603
fax: 312/ 853-7036

and

Darryl L. DePriest

541 N. Fairbanks Court
Chicago, Illinois 60611
fax: 312/988-5217

James J. Tierney



